














Member States’ Obligations

Member States are required to ensure that all anticompetitive agreements are null
and void within its jurisdiction, except for those benefiting from exclusions or
exemptions. To meet this obligation, Member States are required to:

enact competition laws consistent and compliant with the rules of
competition and provide penalties for anti-competitive business
conduct;

enact legislation to ensure that determinations of the CARICOM
Commission are enforceable in their jurisdictions;

establish and maintain institutional arrangements and administrative
procedures to enforce competition laws by establishing and maintaining
national competition authorities for the purpose of facilitating the
implementation of the rules of competition;

take effective measures to ensure access by nationals of other Member
States to competent enforcement authorities including the courts on an
equitable, transparent and non-discriminatory basis;

provide for the dissemination of relevant information to facilitate
consumer choice;

Each Member State shall require its National Competition Authority to:

Cooperate with the CARICOM Commission in achieving compliance
with the rules of competition;

Investigate any allegations of anti-competitive business conduct referred
to the authority by the Commission or another Member State;

Co-operate with other national competition authorities in the detection
and prevention of anticompetitive business conduct and the exchange of
information relating to such conduct, giving due regard to the need to
maintain confidentiality of commercially sensitive information that was
provided on a confidential basis.

It is important to note that national competition laws can be enforced only in
national jurisdictions and so national competition commissions will deal only
with anticompetitive conduct which takes place in a national economy and which
affects consumers in the domestic market.
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Procedure for Undertaking an Investigation at the Community Level

According to the Revised Treaty, only Member States or COTED can make a
request of the Commission to undertake an investigation. Individuals or firms must
take their complaints to their governments which in turn will submit a request to
the CARICOM Commission to investigate, if there is sufficient reason to believe
that anti-competitive conduct has taken place that prejudices trade and prevents,
restricts or distorts competition in the territory of the requesting Member State.

COTED can also request of the CARICOM Commission that it investigates a case,
where it has sufficient reason to believe that cross-border anti-competitive conduct
has taken place in the Single Market.

Requests for initiating an investigation must be in writing and must contain
sufficient information to allow the CARICOM Commission to make a preliminary
assessment on whether an investigation is justified. If so, then the Commission
shall consult with the interested parties and determine whether it or the national
authority has jurisdiction.

Once it is decided that an investigation shall be conducted, it must be completed
within 120 days from receipt of the request for investigation. Where circumstances
warrant, this time period can be extended. This provides legal certainty to businesses
which can be adversely affected by the undue lingering of investigations.

Once the Commission conducts its enquiry, it will notify the parties of its decision
to apply remedies or sanctions and apply 30 days for compliance by the parties. If
the parties fail to comply in the time specified, the Commission may apply to the
Court for an order.

The Commission can also request that a national competition authority undertake

an investigation where it believes that an enterprise is engaged in anticompetitive
conduct that limits or distorts competition in the single market.
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Where the CARICOM Commission is dissatisfied with the result of the investigation,
it may undertake its own preliminary examination, and where findings show that
an investigation is merited, it may consult with the National Commission as to who
has jurisdiction. If there is a difference in opinion, COTED shall decide.

If a Member State is dissatisfied with the CARICOM Commission’s ruling, it may
apply to the Caribbean Court of Justice (CCJ) for review of the decision. The CCJ
is the Final Court of Appeal in respect of decisions of the Commission.
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Procedure for Undertaking an Investigation at the National Level

At the national level, individual or firms may take complaints to the National
Commission. A complainant would generally be required to make the complaint in
writing, providing full identification details, and a brief description of the practice
that is deemed to be anticompetitive. If there are any documents to support the
complaint, these should be submitted. The National Competition Authority would
also require the complainant to provide information on all
individuals/companies/organizations which are directly affected by the anti-
competitive practice, and as much detail as it can provide on the relevant product
and geographic market.

An enterprise that is aggrieved by the findings of the National Competition
Authority can appeal to a Judge in Chambers. The Judge may confirm, modify or
reverse the Commission’s findings or any part thereof, or direct the Commission to
reconsider its decision, either generally or in part.
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Role of Stakeholders in Enforcement of the Law

Stakeholders in the enforcement of the competition regime include businesses and
business associations in the private sector; government ministries and agencies;
mass and special-interest media; consumer organizations; labour unions, farmer
groups and other nongovernmental organizations, and academics and researchers,
and all other citizens who do not identify themselves as members of any interest
group, but whose lives will be affected by competition law.

The optimum relationship between the Competition Authority and the private
sector is one of voluntary compliance on the part of the private sector. To ensure
voluntary compliance, firms should engage competition lawyers to conduct due
diligence to ensure that their agreements and conducts are not anti-competitive.

Civil society organizations of all kinds and the media can enhance the enforcement
process by notifying the Authority of possible anti competitive business practices.
It is in their interest to act as “watchdogs” for the Competition Authority.

Competition Authorities need to establish effective collaborative working relations
with other government departments and bodies, particularly other regulatory
bodies, to ensure that their respective roles are clearly defined, and consultation
and cooperation mechanisms are in place.

Academics and researchers in the region have a vital role to play in making the
competition regime effective. They are equipped to conduct sectoral, industry and
market studies and also assist with public education on the law, its benefits, and
enforcement procedures.
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